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Chuck Freeman, City Manager
City of Coos Bay

500 Central Avenue

Coos Bay, OR 97420

Nathan B. McClintock, City Attorney
Comigall & McClintock LLP

PO Box 1178

Coos Bay, OR 97420

Re: Janell Howard
Dear Mssrs. Freeman and McClintock:

This firm represents Janell Howard, former Finance Director of the City of Coos Bay.
This letter is a notice of tort claims pursuant to the Oregon Tort Claims Act. The facts
underlying her claims are set forth below.

On September 19, 2008, the City of Coos Bay terminated Ms. Howard on a pretext. The
real reasons that she was fired were because she exposed and spoke out against a gross waste of
City funds in authorizing the inflated bills of an outside auditor, Rob Wall; because she filed a
complaint against that auditor with the Oregon Board of Accountancy, and because she
successfully challenged the City's attempt to discipline her for filing that ethics complaint. The
auditor was a long-time friend of Coos Bay's Mayor, Jeff McKeown. Within only two days of
Janell Howard's first challenge fo the auditor's inflated bills, the interim City Manager let Janell
Howard know that her job was in jeopardy.

Background

Janell Howard, a Certified Public Accountant and Licensed Municipal Auditor with
sixteen years of experience in municipal finance and auditing, served as the City's Finance
Director for nearly eleven years. She is the President of the South Coast Chapter of the Oregon
Society of CPAs and a board member of the Municipal Debt Advisory Committee, appointed by
the Governor. Her qualifications and ability to do the job are of the highest caliber.
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The events leading up to Janell Howard's termination began with the City Council's
decision in September, 2006, to terminate City Manager Scott McClure, Janell Howard's
supervisor. The Council appointed Deputy Recorder Joyce Jansen to serve in his stead as
Interim City Manager. Ms. Jansen had very little supervisory experience or experience as a
department head in any City department.

The annual audit of the City's finances was scheduled to begin on October 2, 2006.
Outside auditor Rob Wall, who had worked with Ms. Howard auditing City finances since 1999,
was again retained to do the audit. He was to be paid on an hourly basis with a maximum fee of
$16,709, as set forth in his contract with the City.

Ms. Howard delivered the necessary documents to his office on September 29, days
before the audit was scheduled to begin, as she had previously committed to do. Two days later,
on October 1, in the ordinary course of her duties, Ms. Howard reviewed the September accounts
payable. Because the payments processed in an accounts payable run are not updated in the
system until after they are reviewed, Ms. Howard knew. that the September checks (some of
which paid expenses incurred in June) would not yet be reflected in the material supplied to Mr.
Wall. She therefore had the new information ready for him on Monday, October 2. They were
accompanied by a small handful of other minor adjustments that she and Mr. Wall had discussed
(for example, a tax receivable of nine dollars that dated back to the 1980's). Mr. Wall had not yet
begun the audit and did not do so until the following day, October 3.

Ms. Howard worked with Mr. Wall that day in the normal course, answering any
questions he had and supplying information as requested. None of the minor adjustments that
she sent over during that week were anything beyond the usual give and take that occurs over the
course of an audit, and they were not materially different from the many similar audits that Ms.
Howard had undertaken with Mr. Wall in years past.

Howard Discloses Overbilling

On October 8, 2006, a Sunday, Mr. Wall emailed Ms. Howard and mnterim City Manager
Jansen. He said that he had sent a bill beyond the maximum price in his contract with the City,
due to additional work incurred in "reworking" the trial balance, because of changes that had
arisen over the prior week, Ms. Howard was shocked. The changes that she and Mr. Wall had
worked through over the course of the week were minor, ordinary, and indeed far simpler than
the changes that are typically required in most audits. She suspected that Mr. Wall was taking
advantage of a brand new and inexperienced interim City Manager to inflate his bills. She could
not support the contention that additional work had been necessary beyond the scope of services
set forth in the original agreement.

As the City's finance director, and as a person in a position to know whether Mr. Wall's
additional charges were reasonable or not, Ms. Howard was unwilling to assent to Mr. Wall's
claim that he should be paid more for doing an audit that was nothing beyond the ordinary.
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Wall's contract with the City required that he notify the City if unusual conditions arose that
required additional services, but Wall had not even hinted that was the case. What 1s more, he
had not completed the audit; it did not make sense that Mr. Wall should be charging additional
fees at that stage unless he had already worked hours beyond the maximum agreed price in the
contract, which seemed unlikely. As a citizen, Ms. Howard did not believe that desperately-
needed City money should be funneled to the City auditor based on a false pretense.

Mr. Wall's email said that "some of Coos Bay's management” had suggested the
additional bill. Ms. Howard knew that Mr. Wall was an old friend of Council President Jeff
McKeown. She also knew that newly-appointed, interim City Manager Jansen was in no
position to challenge a "suggestion” from the City Council leadership that Mr. Wall should be
paid extra. She therefore knew that she had to be the one to stand up against the waste and
potential abuse of power.

On October 9, Ms. Howard responded to Mr. Wall's email by telling him and interim City
Manager Jansen that she would not recommend paying the additional charges. She wrote that
Mr. Wall was taking advantage of the interim City Manager, and that she believed his behavior
was unethical and reportable to the Oregon Board of Accountancy. The Board's code of
professional conduct states that a licensee shall not engage in any conduct that would cause a
reasonable person to have substantial doubts about the individual's honesty, faimess and respect
for the rights of others or for the law. Mr. Wall's bill caused Janell Howard to have her doubts.

Citv Retaliates

It did not take long for the City to make its dispieasure known. On October 11, 2006,
two days after she informed Mr. Wall and Ms. Jansen that she would not recommend the
additional payment, Ms. Howard returned to her office late in the evening, around 8:45 p.m. She
was surprised to discover interim City Manager Jansen standing there. Ms, Jansen handed Ms.
Howard a sealed envelope. She said she was not comfortable talking to Ms. Howard about its
contents, and left.

Inside was a "confidential memo" to Ms. Howard from interim City Manager Jansen.
The memo stated that Council President McKeown and Mayor Benetti were aware of her
recommendation not to pay Mr, Wall's bill. It said that they had "concems" about Ms. Howard
and did not "trust” her handling of the budget. The memo indicated that although certain prior
issues had been "smoothed out," "then came the issue of additional pay to Wall and Wall for the
city audit." Ms. Jansen said that Mr. Wall had forwarded Ms. Howard's email response to
Council President McKeown, and that he and Mayor Benetti wanted a meeting.

The following day, Ms. Howard was summoned to meet with McKeown, Benetti and
Jansen in Ms. Jansen's office. The three of them had met with Mr. Wall beforehand. They
condemned Ms. Howard for "threatening" Mr. Wall and for expressing her recommendation not
to pay the bill. They asked if she had reported Mr. Wall to the Board of Accountancy and
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whether she planned to do so. Ms. Howard responded that she had not filed a complaint, she had
no immediate plans to do so, and that she simply hoped to discuss the issue with Mr. Wall. She
made clear that she was more than willing to continue with the audit and to support and assist
Mr. Wall through the remainder of the process.

After the meeting, Council President McKeown and Mayor Benetti directed interim City
Manager Jansen to approve the extra payment to Mr. Wall. It was an amount just below $1000.

Ms. Jansen did as she was told.

Wall & Wall Overbills Again; City Silences Howard

The following week, Mr. Wall did not continue his work on the audit. Instead, on
October 16, 2006, he sent a proposed agreement to the City Attorney. Mr. Wall's proposal stated
that he had encountered "unusual conditions” during his audit, which necessitated additional
services beyond the scope of the original contract. These "unusual conditions™ included a large
number of changes to the City's books afier they were first provided; "time delays and constraints
imposed on the auditor by the client,” and a "threat” to the auditor by Ms. Howard. The City
Attorney circulated the proposal to the City Council members.

Ms. Howard was again shocked. She had done nothing different from what she had done
for the previous eight years. The changes that she and Mr. Wall had worked through were
routine and entirely normal. Mr. Wall did not indicate what delays he was talking about and Ms.
Howard knew she had provided everything to him on the schedule they had agreed upon. And
she had made no "threat.” Her simple statement that she believed Mr. Wall's prior bill was
unethical should hardly have been grounds for Mr. Wall to claim that the City should pay him
even more. She insisted that she have an opportunity to respond.

One City Councilor, Muenchrath, wanted more information. On October 19, 2006 Mr.
Wall responded with a new draft agreement. Though this one had no more detail about the
alleged "unusual conditions” that Mr. Wall claimed to find, it did include estimated costs for his
additional work. Mr. Wall indicated that he expected the additional services to require 150-180
hours of work and charges would range from $12,425 to $14,975 — and this was after the City
had already authorized the first extra payment of nearly $1,000. The figure nearly doubled the
original, maximum contract price.

On October 23, 2006, the City Attorney asked in writing for Mr. Wall to give a more
specific breakdown of the services that his firm would provide in the additional 150-180 hours of
accounting time. Mr. Wall did not comply. Instead, he asked for a meeting. Interim City
Manager Jansen told Ms. Howard that in that meeting (attended by Jansen, Wall, City Attorney
Nathan McClintock, Council President McKeown and Councilor Cindi Miller), Mr. Wall said
that giving more information would ruin "he element of surprise.” Even so, on October 25,
2006, interim City Manager Jansen signed both proposed agrecments from Mr. Wall, committing
to pay the exorbitant and unexplained extra charges.
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Throughout, Ms. Howard sought an opportunity to respond to Mr. Wall's assertions about
the "unusual conditions," and to give her perspective to the City Council on what happened in
that first week of the audit. She prepared a memo questioning the expenditure and Mr. Wall’s
claimed reasons for it. She explained that nothing was out of the ordinary and that Mr. Wall had
failed fo account for what he would be doing in the extra time the City had agreed to pay for.
City Attorney Nathan McClintock read Ms. Howard's memo. He told her she should not send it
to the council. He said it would "confuse the issue.” Interim City Manager Jansen agreed and
told Howard she should not send it. Ms. Howard complied. The City Council would hear only
one side of the story.

Meanwhile, auditor Karen Wall insisted to interim City Manager Jansen that the extra
pay that Wall & Wall was demanding did not even have to come before the City Council for a
resolution fo authorize it. Ms. Howard disagreed and explained that a formal resolution was
necessary, as there was insufficient money budgeted for the audit to cover such a large added fee.
A resohution would require Council approval of the expenditure in a public City Council
meeting. Interim City Manager Jansen told Ms. Howard to go ahead and draft the resolution for
the next Council meeting, but she also was worried that the issue would get too public an airing.
She told Ms. Howard that she was afraid Councilor Muaenchrath would question Mr. Wall's
request, and she did not know how to tell him that this issue was "not something to talk about"” at
the public meeting.

Janell Howard prepared the resolution, along with others. Interim City Manager Jansen
revised the draft agenda for the meeting so that the discussion of the additional expenditure
would not be first on the list, in plain view on the top of the council agenda packet. She buried it
farther down, on the separate, “consent calendar” agenda. When the meeting arrived, Councilor
Muenchrath noticed that the expenditure had been listed on the consent calendar and requested a
separate discussion.

On November 7, 2006, Election Day, the City Council belatedly discussed the extra
$15,000 for Wall & Wall. Council members had little choice but to approve it, as the Mayor and
City Manager had both already signed the agreements and committed to pay. No one heard
Janell Howard's explanation or her recommendation not to pay. Councilor Muenchrath was the
only dissenter,

In the wake of that election, Council President McKeown was now stated to be the new
mayor. Three more council members (Cindi Miller, Kevin Stufflebean, and former Mayor
Benotii) would be leaving the Council, replaced by newly-elected Mark Daily and Stephanie
Kramer. '

Wall Refuses to Proceed With Audit Unless Howard Silenced: Mavor Supperts Him

Mr. Wall's newly-acquired permission to double his fees, based on opaque justifications
for unspecified services, was not the end of the matter. Ten days later, Mr. Wall requested of
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interim City Manager Jansen that she require Ms. Howard to sign a written statement. He
wanted her to pledge that she had not reported Mr. Wall to the Board of Accountancy, and would
not do so at any time in the future, for any reason. Ms. Howard balked. She looked up the
ethical rules and consulted with the Board of Accountancy. The Board questioned whether she
might be committing professional misconduct if she signed such a pledge.

Outgoing Council President and incoming Mayor Jeff McKeown pressured Ms. Howard
to sign the statement. She refused. In a meeting with him and interim City Manager Jansen on
November 29, Mr. McKeown said that Mr. Wall had decided — six weeks after Ms. Howard's
initial email and a month after seeking authorization for a double expenditure on the audit — that
his "independence" in preparing the audit was in jeopardy. He claimed that because of Ms.
Howard's "threat," he could not be unbiased. Mr. Wall had never before raised that concern, and
certainly never mentioned it throughout the several weeks he was demanding additional funds
for the express purpose of completing his audit. But now there was yct a new reason he could
not provide a thorough audit at the agreed-upon price.

Mr. McKeown continued over the following weeks to push Ms. Howard to sign the
pledge, and Ms. Howard continued to refuse. The City Council became increasingly concerned
about the status of the audit. City Attorney Nathan McClintock began looking into whether the
City could keep discussions about the whole issue in executive session, without revealing it to
the public.

Howard Speaks Out to City Council against Waste of Funds; Wall Withdraws When the
Issue Becomes Public

The audit was due to be completed by December 31, 2006, and it was not getting done,
even with double the monies authorized for it. Mr. Wall was demanding that Janell Howard
disavow her own cthical standards before he would complete it. With the situation escalating,
Ms. Howard decided she could not continue to keep the Council in the dark about Mr. Wall's
false claims. On December 19, Ms. Howard sent a letter to interim City Manager Jansen and the
new City Council explaining the f(ruth. She told them that there were no "unusual
circumstances,” no delays, and no threat. She made clear that in her professional capacity, she
had cooperated with the audit and would continue to do so, and she respected the Council's
authority to approve extra pay for Mr. Wall. But as a citizen, she told them she was shocked that
the City Council would spend double the originally-authorized amount of taxpayer money for the
audit without a reasonable justification from the auditor. She considered it a gross waste of
public funds.

On December 20, 2006, auditors Rob and Karen Wall, their attormey, Mayor McKeown,
interim City Manager Jansen, Councilor Gould, and Janell Howard met. For the first time, Mr.
wall indicated that his "independence issue" would result in a disclaimer opinion in his audit.
Essentially, this meant that he would have to state up front that he was not an independent
auditor. A "disclaimer opinion” is hardly better than no opinion at all. It could mean higher
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interest rates for bonds that the City was undertaking, potentially hundreds of thousands of
dollars for the City. After nearly two and a half months had passed since the original email, after
Mr. Wall had already collected thousands and biltled for thousands more, Mr. Wall indicated that
his services, even if provided, would be detrimental to the City's interests. He offered to
disengage from the audit.

Mayor McKeown, however, wanted to keep him on, whatever the price. Inexplicably,
Mr. McKeown contended that any auditor's opinion would also contain a disclaimer, and that 1t
would not affect the interest rates. Even auditor Karen Wall told Mr. McKeown that was
incorrect, but he did not back down. Interim City Manager Jansen signed off that the City chose
1o proceed with the disclaimer opinion. Neither she, Mayor McKeown, nor Councilor Gould
took the issue to the Council for approval or even for discussion in any meeting.

Councilor Muenchrath, however, wanted to discuss it. He insisted, over Mayor
McKeown's protest, that the issue of the audit have a full public airing and be placed on the
agenda for the next Councii meeting, on January 2, 2007. Knowing that Muenchrath would not
let it go, Mr. McKeown reluctantly put it on the agenda. Not coincidentally, on January 2, 2007,
the day of the Council meeting, Mr. Wall resigned and withdrew from the audit.

The City hired a new firm and in only two weeks, the audit was completed — in more
detail than usual, given the surrounding events. The new auditors found the City's books to be
completely clean. Meanwhile, Mr. Wall was still trying to get paid nearly the full, doubled
contract price for a job he never completed. There was no one on the City Council who
supported paying his full bill, and the City finally settled the dispute for a reduced sum.

On January 19, 2007, the story hit the Register-Guard newspaper, with guotations from
janell Howard. That day, interim City Manager Jansen told Ms. Howard that Mayor McKeown
was "losing his patience" with Ms. Howard and wanted her out. In the summer of 2007, Ms.
Howard again was reminded that her job was in jeopardy over her speaking out. Two weeks into
his tenure, the new City Manager, Chuck Freeman, told Ms. Howard, "some Councilors are mad
at Jansen for not firing you" because of her exposure of Mr. Wall's overbilling and refusal to
acquiesce in it.

City Unlawfully Disciplines Howard for Her Speech and Prohibits Future Whistieblowing;
Howard Challenges the Discipline and Wins

In June of 2007, after the new auditor's unqualified opinion was presented to the City
Council, Janell Howard followed through with a complaint against Rob Wall with the Board of
Accountancy. After researching her own ethical duties, she felt she had little choice but to alert
the Board about what she believed in good faith to be Mr. Wall's negligence and his disregard for
the profession and the taxpayers. She detailed in the complaint that Mr. Wall violated his
contract with the City, he refused to give an explanation of his supplemental work or billing, and
he failed to notify the Council in a timely manner of his perceived conflict of interest and that it
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would result in a disclaimer opinion. He sent a final bill that was as inflated as the rest. Ms.
Howard made clear that she made the report in her capacity as a citizen, and that she in no way
spoke for the City of Coos Bay or its finance department.

By this time, interim City Manager Jansen had been replaced with City Manager Chuck
Freeman, Ms. Howard's new supervisor. Having earlier made a commitment to inform the City
Manager if she did decide to file a complaint, Ms. Howard told Freeman that she had done so.
He asked her to withdraw it. She could not, even had she wanted to. On July 16, 2007, City
Manager Freeman suspended Ms. Howard. When he brought her back to work a wecek later, it
was with a last chance letter in her file, disciplining her for making the ethics complaint as she
did. It noted, "there has been much controversy over this matter over the last several months,”
and reprimanded her because "you were aware that sending the letter would likely cause
additional controversy." It demanded, "before you take any action which has the potential of
causing serious ramifications to the City, you must discuss such actions with me."

By this discipline, not only did the City retaliate against Ms. Howard for her protected
speech, it imposed a prohibition on her future speech that was patently illegal. Clearly, the City
wanted nothing more than to shut Janell Howard up. Before she blew the whistle again, City
Manager Freeman required, she must clear it with him.

That is not allowed, and Ms. Howard knew it. This firm wrofe to the City on Ms.
Howard's behalf to protest the discipline. The City hired a Portland law firm to try to defend its
action, but ultimately had to concede. In September, 2007, the City agreed to rescind the
discipline and to expunge it from her file. But clearly, the battle was not over.

City Prepares To Terminate Howard, and Seands Coos Bay Chief of Police to Find a Pretext
for Doing So

The City was already making plans to replace Janell Howard. In June, 2007, Ms.
Howard posted an opening in her department for an entry Jevel accounting technician. While she
was gone on vacation, City Manager Freeman revised the posting and re-wrote the job
description to include significantly more responsibilities. The City could not find anyone to take
on those higher-level duties, however, at the original, entry-level pay. So in August, 2007, City
Manager Freeman instructed Ms. Howard to increase the pay level and revise the duties of the
job to make it a Deputy Finance Director. In December, 2007, the City hired Rae Lea Cousens
in that position.

By summer of 2008, Deputy Finance Director Cousens was acclimated to the job.
During those months, City Manager Freeman began to build a case against Janell Howard. It
started with a written warning against her. He learned that she had gone into his office while he
was away to look for a copy of an appraisal she needed to answer a question for the City
Attorney. City Manager Freeman had never told Ms. Howard before that he did not want her to
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have access to his office, and open access to others' offices had previously been a routine part of
the office culture. Now, however, it was an offense warranting discipline.

Then, in August, 2008, City Manager Freeman found what may have seemed like a
golden opportunity to terminate Ms. Howard on a pretext. His reasons for terminating her,
however, simply do not stand up to scrutiny.

On August 24, 2008 Ms. Howard mistakenly walked toward the door of a Wal-Mart
without paying for a few deli items. While checking out, she asked the clerk to ring her up for
two additional gallons of milk. After paying for her school supplies and other items, she headed
back towards the milk. On the way, she decided to pick up precooked deli items for dinner. Her
three small children were with her, they were hungry, and it was after their usual dinner time.
She placed the hot food in her shopping cart and proceeded to pick up the milk. As she headed
toward the door with her cart full of the previously-purchased merchandise, a security officer
stopped her. He asked about something in her cart, and she handed him the receipt. They moved
over {o customer service. When the customer service employee said something about the deli
items, Ms. Howard suddenly realized that she had neglected to pay for the deli food. She went
through Wal-Mart procedures, offered to pay (Wal-Mart refused), and immediately told - City
Manager Freeman of the incident when she got home. She was suspended from work.

The Coos Bay Police Department determined that it should not be the entity to investigate
the incident, for fear of an appearance of bias, and turned it over to the Oregon State Police
(OSP). The OSP thoroughly investigated and its investigation was reviewed by the Coos County
District Attorney (DA). Both the OSP and the DA found that there was no evidence to support
allegations that any crime had been committed or to demonstrate that Ms. Howard intended to
steal the items. This was not the result that City Manager Freeman wanted to hear.

The City knew the OSP's conclusion by September 3, 2008, but it did not bring Ms.
Howard back to work. Instead, that same day, former City Councilor Cindi Miller, an ally of Mr.
McKeown's, told City Manager Freeman that she had heard, at some unspecified time in the past,
that Ms. Howard had been barred from shopping at Albertson’s for switching price tags. The
OSP reported that a-person in the community had passed on a similar rumor during 1ts
investigation.

With Ms. Howard cleared of the Wal-Mart incident, City Manager Freeman needed
another investigation. The OSP, however, declined to spend its energy looking into a rumor.
Mr. Freeman therefore directed the Chief of Police for the City of Coos Bay to pursue the
Afbertson's rumor -- even though the Coos Bay police had previously determined that it could
not investigate Ms. Howard in an independent mannet. Meanwhile, Ms. Howard was told to
remain off work. She was asked to authorize the City to review her credit history and criminal
record, which she did, and both were completely clear.




