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RailAmenca, Inc ("RailAmenca") and the Central Oregon & Pacific Railroad,

Inc ("CORP") respectfully submit this Response to the Order served by the Board in the above-

captioned proceeding on April 11, 2008 ("Show Cause Order'9)1 The Show Cause Order

instructed CORP lo show cause why the Board should not consider CORP's September 21, 2007

embargo of its line between Coquille and Richardson. OR to be an unlawful abandonment and

why CORP should not be required either to promptly repair the tunnels on the line and resume

rail service or to seek abandonment authority Show Cause Order at 1 *

As this Response demonstrates, CORP's embargo of the Coos Bay Line was reasonable

when instituted and has remained reasonable at all times CORP embargoed the line in response

to serious and well-documented safety concerns relating to the condition of three tunnels on the

Coos Bay Line Those safety concerns were based upon multiple timber lining failures, rock

falls, and the actual collapse of one of the tunnels during previous repairs, as well as a detailed

report by an expert geotechmcal firm, Shannon & Wilson, Inc CORP's judgment that the

condition of the tunnels warranted an immediate embargo of the line was ratified by the Federal

Railroad Administration ("FRA") Based upon its independent inspection of the tunnels just

three weeks after the embargo was issued, FRA concluded that **[t]hese tunnels are hazardous to

train traffic and maintenance operations " See Exhibit 8 at 4 FRA concurred with Shannon &

1 RailAmenca, a non-earner, voluntarily participates in this response to the Board's Show Cause
Order
2 CORP's so-called "Coos Bay Line" consists of approximately 111 miles of CORP-owned
trackage between MP 652 11 at Danebo, OR and MP 763 13 at Cordes, OR, and another 103
miles of rail lines located between MP 763 13 at Cordes, OR and MP 786 5 at Coquille, OR that
CORP leases from Union Pacific Railroad Company ("UP") The embargo at issue in this
proceeding encompassed that portion of the Coos Bay Line between Coquille and Richardson,
OR For convenience, the Coquille - Richardson segment will be referred to hereinafter as the
"Coos Bay Line'' A copy of the Embargo Notice issued by CORP on September 21,2007 is set
forth in Exhibit 7 to this Response
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Wilson's findings regarding the tunnel repairs required to restore the line to a safe operating

condition Id

Seasonal weather conditions in Oregon since September 2007 have prevented

CORP from commencing the tunnel repairs recommended by Shannon & Wilson As the

Shannon & Wilson report states, the onset of the rainy season in Oregon is accompanied by

conditions under which attempting substantial tunnel repairs would have been both ''impossible

and hazardous" See Exhibit 6, September 21, 2007 Supplement at 2 These conditions

increased the risk of tunnel instability if timber sets were removed or disturbed For that reason.

Shannon & Wilson advised CORP that "it may not be safe for much of the repair work to be

undertaken until the drier months of next sprmu and summer " Id (emphasis added)3 Indeed,

the Congressman representing one of the districts in which the Coos Bay Line is located

acknowledged in recent testimony before the Board that the past winter in Oregon was one of the

most severe in many years, and that undertaking tunnel repairs under the conditions existing

even as of late April 2008 '"would have been very difficult, if not impossible "** Moreover, the

immediate repairs to the tunnels on the embargoed line recommended by Shannon & Wilson

would require approximately four months to complete Thus, even if weather conditions would

otherwise have permitted tunnel repairs to commence as early as May 1, 2008. the line could not

be reopened an> earlier than September 2008 CORP so advised shippers and interested parties

3 According to the National Weather Service, "'[t]he rainy season in western Oregon runs from
October through May " See National Weather Service Forecast Office for Portland. OR, "Some
of the Area's Rainstorms/' available at hup /''www wrh noaa gov/pqr/paststorms/rain nhn The
winter of 2007-08 was predicted to be particularly rainy, in August 2007 the Oregon Climate
Service predicted ''western Oregon conditions to be somewhat cooler and wetter than average"
during the winter of 2007-08 Oregon Climate Service, "Fall & Winter Forecast, 2007-2008,"
available at htto //www PCS oregonstate cdu/wmter 07-08/forecast html (August 2007)
4 See Ex Parte No 677. Common Carrier Obligation of Railroads, April 24, 2008 Hearing
Transcript at 21 (Testimony of Rep DeFazio)
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in November 2007 Thus, the embargo continues to be reasonable, because CORP could not

practicably have completed repairs to the tunnels and reopened the Coos Bay Line under any

circumstances until September 2008 at the earliest

Finally, the investment required to complete the tunnel repairs necessary to reopen the

Coos Bay Line cannot be economically justified The Shannon & Wilson report estimated the

cost of necessary short-term repairs to be approximately $2 9 million However, as a result of

the loss of traffic from a major shipper, and increasing expenses (especially the cost of fuel) that

CORP has not been able to offset by raising rates or attracting new traffic to the line, operating

losses on the Coos Bay Line have increased to more than SI million annually

Nevertheless, rather than move immediately to seek authority to abandon the

Coos Bay Line. CORP attempted over the winter to forge a partnership of interested stakeholders

(including UP, the State of Oregon, the Port of Coos Bay, and shippers) to participate in a plan to

preserve rail service over the line CORP proffered multiple proposals designed to address both

the capital needs of the Coos Bay Line and the ongoing losses generated from CORP's

operations over the line However, those proposals have failed to gamer support Accordingly,

following the rejection of its most recent proposal by the State of Oregon on April 21, 2008, and

subsequent statements by UP indicating that it has no intention of participating financially in any

plan to save the Coos Bay Line, CORP has begun the process of seeking authority to abandon the

line

These facts establish that CORP's decision to embargo the Coos Bay Line for

safety reasons was justified - indeed, it was necessary - and that CORP has acted reasonably in

attempting to obtain financial assistance from interested parties to restore and preserve rail

service on the line prior to seeking abandonment Accordingly, there are no grounds upon which
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the Board could reasonably find that the initial embargo of the Coos Bay Line and the embargo's

continuation to the present time were unreasonable, or that CORP's actions have amounted 10 an

unlawful abandonment

CORP'S EMBARGO OF THE COOS BAY LINE
WAS REASONABLE AND REMAINS REASONABLE

I. Legal Standard

Federal law requires rail earners to provide ''transportation or service on

reasonable request" 49 U S C § 11101(a) But this statutory common carrier obligation is not

absolute and may be temporarily suspended if a rail carrier is incapable of providing service

Show Cause Order at 3, citing Chicago &NW Transp Co v Kalo Brick & Tile Co, 450 U S

311, 325 (1981). see ICC v Baltimore & Annapolis R Co, 398 F Supp 454, 467 (D Md

1975) As the Board stated in the Show Cause Order. "[s]uch incapacity may arise from physical

conditions affecting safety such as weather and flood damage [or] tunnel deterioration " Id.

citing STB Fin Docket No 32821, Bar Ale, Inc v California Northern R Co and Southern

Pacific Transp Co. at 5 (served July 20. 2001) ('Bar Ale")

When physical conditions prevent safe rail operations, a carrier may declare an

embargo without pnor Board approval See Show Cause Order at 2 n 2 An embargo is "an

emergency measure placed in effect because of some disability on the part of the earner which

makes the latter unable properly to perform its duty as a common carrier *' Chicago N W Ry

Co v Union Packing Co, 373 F Supp 734, 736-37 (D Neb 1974), quoting Froehling Supply

Co v United States, 194 F2d 637, 641 (7th Cir 1952) If justified, such an embargo

temporarily relieves the earner of its common carrier obligation Show Cause Order at 2 n 2,

citing STB Fin Docket No 42087, Groome & Associates, Inc v Greenville County Econ Dev
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Corp, at 11 (served July 27, 2005) (Groome), see ICC v Chicago, Rock Island, & Pacific R

Co , 501 F 2d 908. 911 (8th Cir 1974)

An embargo will be deemed lawful if it is ''reasonable at the time it is issued,"

and if the carrier's decision to maintain the embargo "contmue[sj to be reasonable as well"

Show Cause Order at 3, citing STB Finance Docket No 33386, Decatur County Comm 'rs v The

Central Railroad Co of Indiana, at 19 (served Sept 29, 2000) rC/ND"), aff'dsub nom Decatur

County Comm 'rs v STB, 308 V 3d 710 (7th Cir 2002), GS Roofing Prods Co v STB. 143 F 3d

387, 392 (8th Cir 1998)

In determining whether an embargo is reasonable when issued, it "is well

established that a carrier must decide in the first instance whether an unsafe condition exists that

prevents it temporarily from providing service" Groome at 12, citing STB Fin Docket No

34236, Bolen-Brunson-Bell Lumber Co v CSX Transp. Inc, at 6 (May 9, 2003) ("BBB

Lumber"), see Bar Ale at 7 The Board "typically defer[s| to the operating earner's opinion" on

such safety issues Id Such "deference to expert representatives of the operating carrier" is

appropriate because the earner could ''be held responsible in the event of a catastrophic

accident" BBS Lumber at 6, see Bar Ale at 7

in reviewing whether an embargo remains reasonable, the Board typically

balances these factors (1) the cost of repairs necessary to restore service, (2) the amount of

traffic on the line, (3) the earner's intent, (4) the length of the service cessation, and (5) the

financial condition of the earner See Show Cause Order at 3, citing Groome, at 12. see also

Decatur County Comm'rs v STB, 308 F 3d at 715. GS Roofing Prods Co v STB, 143 F 3d at

392, citing Louisiana Railcar, Inc v Missouri Pacific R Co, 5 I C C 2d 542, 544 (1989).

Overbrook Farmers Union Coop Ass'n—Petition for Declaratory Order, 5 1 C C 2d 316, 320
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(1989) These factors "are not applied in a formulaic way," but are considered in light of all of

the circumstances to determine whether the embargo remains reasonable Show Cause Order at

3, Groome at 12, Bar Ale at 6-7

As the following sections of this Response amply demonstrate. CORP's embargo

of the Coos Bay Line clearly was reasonable when initiated, and remains reasonable at the

present time

II. CORP's Embargo of the Coos Bay Line Was Reasonable When Issued

CORP embargoed the Coos Bay Line because it became clear that continued

operation of the line would be unsafe in light of the deteriorated condition of several timber-lined

tunnels CORP's judgment that this "unsafe condition prevented] it temporarily from

providing service" was eminently reasonable and justified initiating the embargo Groome at 12

Indeed, CORP's embargo decision was supported by the findings of an independent geotechmcal

consulting firm and confirmed by an independent inspection and report by FRA

In the months leading up to the embargo of the Coos Bay Line, conditions in several

timber-lined tunnels on the line made it clear that substantial repairs were needed to ensure safe

transportation over the line Verified Statement of Paul Lundberg at 5-6 ("V S Lundberg") In

October 2006, a joint inspection of the Coos Bay Line by FRA and the Oregon Department of

Transportation ("ODOT") revealed significant deterioration in Tunnel No 15 (located near MP

721) Id at 6 CORP responded immediately to this discovery by hiring a contractor to repair

Tunnel No 15 Id The estimated cost of those repairs was $350,000 - $400,000 Id However,

while the repairs were being performed (in November 2006), Tunnel No 15 collapsed Id This

incident resulted in closure of the tunnel for three months, and increased the repair cost to

$17 million Id CORP also lost $500,000 in freight revenues while Tunnel No 15 remained

closed Id
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Following this incident, CORP engaged Shannon & Wilson m March 2007 to evaluate

the condition of all nine tunnels on the Coos Bay Line See V S Lundberg at 6 Shannon &

Wilson inspected the tunnels during March and April 2007, and reported their findings to

CORP's engineers on July 16, 2007 See Exhibit 6 Shannon & Wilson identified ''severe liner

and/or rock deterioration and instability" in Tunnel Nos 13, 15 and 18 See Exhibit 6 at 3 The

report stated that the k*[i]mmediale tunnel stability problems are related to the progressively and

intensely deteriorated and rotted condition of timber in timber-lined sections1' in these tunnels,

and ''unlmcd sections with associated rockfall hazard" in Tunnel 13 Id at 6 Shannon &

Wilson recommended that certain short-term repairs to Tunnel Nos 13, 15 and 18 be performed

within 6-12 months Id at 2, 6 The estimated cost of such short-term repairs was

approximately $2,861,000 Id at 11, Estimated Construction Cost Summary Shannon &

Wilson also recommended that CORP perform additional work in the tunnels on the Coos Bay

Line within 12-48 months The total cost of all tunnel work recommended by Shannon &

Wilson was approximately $6 7 million Id

The condition of the tunnels continued to worsen Just pnor to receipt of the Shannon &

Wilson report by CORP in July 2007, Tunnel No 15 experienced another timber set failure

V S Lundberg at 7 In August. CORP personnel conducted a detailed inspection of Tunnel No

19 from the cab of a locomotive (rather than in a hi-rail vehicle) due to concern that falling rocks

inside the tunnel presented a hazard to the inspection party Id Faced with increasingly

hazardous conditions m the tunnels on the Coos Bay Line, CORP brought the situation to the

attention of RailAmenca management on September 18-19, 2007 Id RailAmenca agreed with

CORP that the line should be embargoed for safety reasons, and CORP issued an embargo notice
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covering the portion of the Coos Bay Line between Coquille and Richardson, OR on September

21,2007 See Exhibit 7

FRA concurred with CORP's judgment that conditions in Tunnel Nos 13, 15 and 18

warranted an embargo of the Coos Bay Line In October 2007. FRA conducted its own

inspection of the tunnels, and issued a written report of its findings See Exhibit 8 The FRA

inspectors ''substantially validate[d] the findings documented in the Shannon and Wilson report *'

Exhibit 8 at 4 Indeed, FRA found that "some conditions have deteriorated even further during

the time since the report was prepared, partly due to the passage of time, and partly because of

the onset of the wet season in Oregon in the early fall of 2007 '" Id FRA concluded that M[t]hese

tunnels are hazardous to tram traffic and maintenance operations/1 and concurred with Shannon

& Wilson's assessment of the repairs needed to restore the line to a safe operating condition Id

Thus, CORP's decision to embargo the Coos Bay Line was based upon serious

and well-documented safety concerns that were subsequently corroborated by FRA The Board

has long recognized that such concerns justify the initial imposition of an embargo See Bar Ale

at 4 Indeed, the Board "typically defer[s] to the operating carrier's opinion" that an unsafe

condition requires an embargo Id, see BBB Lumber at 6 That deference is particularly

appropriate here, where CORP's safety concerns about conditions in Tunnels 13, IS, and 18 are

confirmed by inspections and written reports developed independently by an expert geotechmcal

services firm (Shannon & Wilson) and by FRA In particular, given FRA's expertise in matters

of rail safety, FRA's finding that the Coos Bay Line tunnels were "hazardous to tram traffic and

maintenance operations" is conclusive evidence that CORP's initial decision to impose an

embargo was reasonable Cf Ex Parte No 574, Regulations on Safety Integration Plans, 63 Fed

Reg 72225, 72225-26 (Dec 31. 1998) ("FRA has expertise in the safety of all facets of railroad
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operations") Indeed, at the hearing in Ex Pane No 677 on April 25. 2008, Chairman

Nottingham stated that ''I don't think you'11 get anybody from the Board questioning this - that

the Federal Railroad Administration did a solid job of inspecting the situation in the wake and

aftermath of your embargo last fall, and the FRA put together a report that certainly indicates

serious safety problems with those tunnels, and I'm not here to second-guess, which could very

well have been a life and death decision that Rail America had to make to put safety first based

on what I saw confirmed in that FRA report "5

III. CORP's Embargo of the Coos Bay Line Has Continued To Be Reasonable.

CORP's embargo of the Coos Bay Line was not only justified when it was

imposed, it has remained reasonable at all times The Board has looked to five factors when

determining whether continuance of an embargo is reasonable the carrier's intent, the length of

the embargo, the cost of repairs necessary to resume service, the amount of traffic on the line,

and the financial condition of the earner See Show Cause Order at 3, Grooms at 12

Individually and cumulatively, these factors strongly weigh in favor of the reasonableness of the

embargo in the instant case.

A. CORP Intended to Restore Service to the Coos Bay Line, Not to Effect an
Unlawful Abandonment.

In determining whether an embargo is reasonable, the Board considers whether

the earner intended to use the embargo as a means to effect an unlawful de facto abandonment

See BBB Lumber at 4 As part of this inquiry, the Board considers whether the earner

deliberately allowed the line to deteriorate to a non-operable condition in order to hasten its

closure See id Here, the record plainly demonstrates that, in the time leading up to the

5 See Ex Parte No 677, Common Carrier Obligation of Railroads, April 25, 2008 Hearing
Transcnpt at 161-162 (Comments of Chairman Nottingham)

10
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embargo, CORP invested substantial sums for both ordinary maintenance of the Coos Bay Line

and to address problems in a tunnel on the line Moreover, in the months since the embargo was

initiated (during which repairs could not have commenced in any event). CORP diligently

attempted to persuade interested stakeholders to participate with it in several proposals designed

to address the capital needs of the Coos Bay Line and to preserve service for the long term

As the testimony of RailAmenca's Vice President Paul Lundberg shows, CORP

has not allowed the Coos Bay Line to deteriorate as a prelude to embargo (and ultimately, to

abandonment) See V S Lundberg at 4-5 To the contrary, CORP has invested in maintenance

of track, bridges and crossings on the Coos Bay Line at a rate that far exceeds the prevailing

level of maintenance spending in the rail industry Id Between 2003 and 2007, CORP spent an

average of 28 percent of the annual gross freight revenues earned on traffic moving over the

Coos Bay Line for normal track, bridge and crossing maintenance on that line Id In 2006 (the

last full year of operations over the line), CORP spent $934,000, frilly 32 percent of the $2 93

million in gross freight revenues generated by traffic on the Coos Bay Line, to maintain tracks,

bridges and crossings on the line Id at 5 This level of maintenance expenditures - which is

necessitated by the rugged terrain of the Coos Bay Line - far exceeds the average cost

(approximately 13% of gross freight revenues) incurred by RailAmenca's other shortlme carriers

for track, bridge and crossing maintenance Id The percentage of gross freight revenues

devoted by CORP to maintain the Coos Bay Line is likewise far greater than that invested by

Class I railroads The Statistics of Class I Freight Railroads for the year 2004 indicates that the

aggregate expenditure by Class 1 carriers for all "Ways and Structures" expenses was $64

11
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billion, or 15 8% of their aggregate gross operating revenues of $40 5 billion in that year6 In

2005 and 2006, the aggregate expenditure by Class I carriers for all *'Ways and Structures"

expenses represented 1409% and 13 10%, respectively, of their aggregate gross operating

revenues m those years7 As these data show, CORP has been anything but negligent m its

approach to maintaining the Coos Bay Line

Moreover, as discussed above, CORP responded promptly to the collapse of

Tunnel No 15 in November 2006 by incurring $1 7 million in repair costs to restore service on

the Coos Bay Line V S Lundberg at 6 This extraordinary expenditure - at a time during which

the Coos Bay Line was experiencing operating losses of approximately $1 million per year (see

id at 5) - belies the notion that CORP intended to close the line Indeed, it would make no

economic sense for CORP to make such a large investment, or to continue to pour such a large

percentage of gross freight revenues into ordinary maintenance, on a line that it secretly desired

to abandon

CORP's conduct after the embargo was imposed likewise demonstrates its intent

to try to preserve (rather than abandon) the Coos Bay Line As Mr Lundberg testifies, Shannon

& Wilson's estimate of the cost of the tunnel work required to restore service raised serious

concerns at CORP (and RailAmenca) about the viability of the Coos Bay Line Id at 8 The

decision by a major shipper on the line, Weyerhaeuser Corporation, to close its paper

manufacturing facility at Cordes, OR in 2004 resulted in the loss of 3,000 annual carloads of rail

6 "Way and Structures" expense includes not only the cost of maintaining tracks, bndges, and
crossings, but also a myriad of other maintenance-related expenses, including signals and
mterlockers, communications systems, certain lease and joint facility rentals, fringe benefits and
certain casualty and insurance costs See Statistics of Class I Freight Railroads, Table 5, Lines
1-151, at 8-9 (2004)
7 See Class I Railroad Annual Report (R-l), Sched 210, Line 13 (Total Railway Operating
Revenue) and Sched 410, Line 151 (Total Way and Structures) as filed with the STB by each
Class I railroad for 2005 and 2006 (at http //www stb dot gov/stb/mdustrv/econ reports html)

12
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business and caused the previously profitable Coos Bay Line to incur an operating loss of more

than $578.000 in 2004 Id at 5 The major run-up in fuel prices during 2005 and 2006, coupled

with CORP's inability to find new business to offset the loss of Weyerhaeuser's traffic, resulted

in further operating losses on the line of approximately $939,000 in 2005, $1 17 million in 2006,

and 5792,000 through September 2007 Id Under these conditions, a minimum investment of

$2 9 million for short-term repairs to the tunnels on the Coos Bay Line could not be

economically justified8

Nevertheless, rather than seeking immediately to abandon the Coos Bay Line, CORP

undertook an effort during the winter of 2007 (when weather conditions precluded the

commencement of tunnel repairs m any event) to solicit the participation of interested

stakeholders in a plan to preserve rail service over the Coos Bay Line V S Lundberg at 9

After meetings with shippers, Oregon legislators and ODOT, CORP presented a plan for a

"public/private partnership" based upon a model that had been successful in preserving service

on a RailAmenca-owned shortlme m Canada (the Cape Breton & Nova Scotia Railroad) Id

This plan, if implemented, would have laid the foundation for continued service on the Coos Bay

Line by addressing both the capital needs of the line and mitigating the ongoing losses generated

from operations Specifically, CORP proposed that CORP. UP, ODOT, the Port of Coos Bay

and shippers on the line each contribute $4 66 million over a five-year penod to fund

approximately $23 3 million dollars in capital work to address not only the tunnel repairs but

8 In evaluating the economic justification for such an investment, CORP was mindful of the fact
that the collapse of Tunnel No 15 during the course of "minor" repairs in November 2006 had
inflated the cost of fixing that tunnel from $400,000 or less to approximately $1 7 million V S
Lundberg at 6 Moreover, Shannon & Wilson had advised that a $2 9 million investment in
short-term repairs would not assure the safety of the tunnels on the line - rather the cost of
addressing the deteriorated conditions in Tunnel Nos 13. 15 and 18 would be nearly $7 million
over the next four years Id, see Exhibit 6 at 11, Estimated Construction Cost Summary

13
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also major rehabilitation of track and bridges required to assure safe and efficient operations on

the Coos Bay Line Id CORP also proposed that ODOT enter into an agreement with CORP to

provide an annual subsidy to offset operating losses on the line Id From CORP's perspective,

such ongoing financial participation by the State was critical to preserving service over the Coos

Bay Line, because no amount of investment tracks and tunnels could, by itself, stem the

substantial (and growing) operating losses being incurred by CORP Id

The reaction to CORP's initial proposal was not encouraging On January 24, 2008,

Oregon Governor Kulongoski told CORP that the State would not participate in such a plan

unless and until CORP itself repaired Tunnel Nos 13, 15 and 18 (at CORP's sole expense) and

resumed service on the Coos Bay Line Id at 10 Governor Kulongoski also indicated that any

financial assistance that the State might extend would be contingent upon CORP giving the State

an equity stake in the line Id Based on the State's response to its public/private partnership

proposal, CORP presented an alternate plan to Governor Kulongoski on April 9, 2008 Id This

revised plan involved a joint venture between CORP and the State, under which the State would

acquire a 50% equity interest in 65 miles of the Coos Bay Line between Vaughn and North

Bend, OR, as well as the right to all of the freight and non-freight revenues generated by that

line Id Going forward, CORP would operate the line on a contract basis on behalf of the joint

venture Id The State would, in turn, contribute funds to rehabilitate that segment to a safe and

stable operating condition and share equally in any profit from operation of the jointly owned

line Id This proposal expressly addressed both Governor Kulongoski1 s requirement that State

financial assistance be coupled with an equity interest in the line, and CORP's need for a plan

that addressed not only the immediate capital requirements of the Coos Bay Line but also the

ongoing losses from operations However, Governor Kulongoski rejected CORP's joint venture

14
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proposal on April 21, 2008, reiterating the State's demand that CORP repair the tunnels and

recommence service as a precondition to any negotiations concerning the future of the Coos Bay

Line See Exhibit 9

The response from other stakeholders was similarly disappointing Shippers declined to

participate in the proposed public/private partnership, taking the position that CORP's proposal

amounted to "extortion'* of repair costs that in their opinion CORP was legally obligated to incur

for their benefit V S Lundberg at 10 UP - for which CORP acts as a "switching carrier" on

most traffic that moves over the Coos Bay Line (id at 11) - did not reply at all to CORP's

public/private partnership proposal until the Board's April 24,2008 hearing in Ex Parte No 67"

At the hearing, UP's Vice President - Law, Mr Hemmer, slated unequivocally that UP is not

interested in participating financially in CORP's proposal to preserve the Coos Bay Liney In a

subsequent letter to the Board, Mr Hemmer explained that, in UP's opinion, ''the Coos Bay Line

has generated insufficient traffic to support reinvestment in the line" and that "private entities arc

unlikely to recover any return on investment in the line " See Exhibit 4 at 2

CORP was disappointed by these responses to its good faith attempt to find a solution

that would preserve service over the Coos Bay Line In particular, the State's insistence that

CORP incur the full cost of repairing Tunnel Nos 13, IS and 18 before the State will even

discuss such a solution places CORP in the untenable position of being required to invest a

minimum of $3 million in a line that is losing more than $1 million per year, without any

assurance that making such an investment will result in a viable plan to preserve service on the

line V S Lundberg at 11. UP's outright refusal to contribute to a long-term solution for the

9 See Ex Parte No 677. Common Carrier Obligation of Railroads. April 24, 2008 Hearing
Transcript at 142-44 (Testimony of Michael Hemmer)

15
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Coos Bay Line suggests that UP is not concerned by the prospect of losing the traffic generated

by shippers on the line - who are, under the terms of the Cooperative Marketing Agreement

under which most Coos Bay Line traffic moves, UP's customers Id I he Port of Coos Bay's

response to CORP's proposal flies in the face of its statements that continued rail service is vital

to the potential future of the port as a container facility Id Just as unfortunately, none of these

stakeholders has suggested any plan of their own that would enable CORP to resume service on

the Coos Bay Line on a financially sustainable basis

In light of these developments - and, in particular, the rejection of CORP's most

recent proposal by Governor Kulongoski on April 21, 2008 and UP's statements in connection

with the hearings in Ex Pane No 677 on April 24-25 - CORP determined that it has no realistic

alternative but to seek to abandon the Coos Bay Line V S Lundberg at 12 Up until that time.

CORP had been hopeful that its efforts to forge a partnership among interested stakeholders

might ultimately be successful However, CORP has now come to the conclusion that such a

solution will not be forthcoming Therefore, on May 8, 2008, CORP promptly took the first step

required to invoke the Board's abandonment jurisdiction, by amending its system diagram map

to reclassify the Coos Bay Line in Category 1 CORP intends to file a notice of abandonment

and an application seeking authority to abandon the Coos Bay Line as soon as permitted by the

Board's regulations

As these facts show, until very recently, CORP's intent was to find a solution that

would have resulted in the repair of the tunnels on the Coos Bay Line and the resumption of

service over the line CORP's intentions are evidenced by the consistent level of expenditures by

CORP to maintain the line (despite increasing losses from operations) and by its prompt repair of

the damage caused by the collapse of Tunnel No 15m November 2006 CORP's repeated

16


